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SUMMARY

JUDGEMENT 
SUMMARY

PART 1
Court: 

Case No: 

Applicant: 

Defendant: 

Judgment Date:

Full Judgment: 

View Online:

Full Federal Court of Australia

2011 ATC 20-265

Commissioner of Taxation

SNF (Australia) Pty Ltd

1 June 2011

https://academyoftaxlaw.com/document/austra-
lia-vs-snf-judgment/

https://academyoftaxlaw.com/snf-australia-transfer-pric-
ing-case/

CASE OVERVIEW
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JUDGMENT 
SUMMARY

KEY POINTS 
OF THE JUDGMENT

The case Commissioner of Taxation v. SNF 
(Australia) Pty Ltd concerned a dispute over 
the application of the arm’s length principle 
in the context of transfer pricing regulations 
under Australia’s Income Tax Assessment 
Act 1936 (ITAA 1936). SNF, a subsidiary 
of the French-based multinational SNF 
Group, had imported chemicals—primarily 
polyacrylamides—from related foreign 
suppliers in France, the United States, and 
China. The Commissioner challenged the 
pricing of these imports, arguing that SNF 
Australia had paid its related suppliers more 
than an independent buyer would under 
comparable circumstances. Consequently, 
the Commissioner assessed additional 
income tax on SNF, claiming that the prices 
paid exceeded the arm’s length amounts 
required under Section 136AD(3) of the ITAA 
1936.

The core of the dispute focused on whether 
the prices paid by SNF Australia were indeed 
at arm’s length, as defined by the law. SNF 
argued that it had paid comparable prices, 

often less than those paid by independent 
third-party buyers. The Commissioner, 
however, contended that SNF’s methodology 
was flawed and instead applied the 
Transactional Net Margin Method (TNMM), 
which the Commissioner argued better 
reflected arm’s length considerations.

The Federal Court supported SNF’s use 
of the Comparable Uncontrolled Price 
(CUP) method over the Commissioner’s 
preferred TNMM. It found that SNF had valid 
comparables, showing it generally paid lower 
prices than independent parties for similar 
goods. Consequently, the Commissioner’s 
adjustments were set aside, affirming that 
SNF’s transactions were within acceptable 
transfer pricing boundaries. The ruling 
underscored the importance of carefully 
selected comparables in transfer pricing and 
the court’s reliance on specific transaction-
based evidence over broader profit-based 
measures when sufficient comparables 
exist.

The SNF Group is a multinational 
conglomerate specializing in industrial 
chemicals, primarily polyacrylamides, which 
are used in water treatment, mining, and the 
pulp and paper industries. As a global leader in 
this market, SNF has multiple production and 
distribution centers worldwide. The Australian 
subsidiary, SNF (Australia) Pty Ltd, operated 
as a distributor, purchasing products from 
related entities within the group in France, the 
US, and China.

Between 1998 and 2004, SNF Australia 
recorded losses, partly attributed to the highly 
competitive nature of the Australian market 
and other internal operational inefficiencies. 
However, the Commissioner of Taxation 
argued that these losses were indicative of 

transfer pricing manipulation, asserting that 
SNF Australia paid inflated prices to its related 
suppliers, thus eroding its taxable income in 
Australia. Relying on Section 136AD(3) of the 
ITAA 1936, the Commissioner re-assessed 
SNF’s taxable income, adding significant 
amounts in additional tax obligations.

SNF countered by demonstrating that its 
pricing practices aligned with what comparable 
independent parties paid for similar products. 
SNF employed the CUP method, showing it 
had generally purchased the chemicals at 
prices below or comparable to those paid by 
independent third parties. The Commissioner, 
on the other hand, used the TNMM, arguing 
that the lower profit margins suggested non-
arm’s length pricing.

BACKGROUND
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KEY POINTS 
OF THE JUDGMENT

The Federal Court sided with SNF, primarily 
based on the validity of its comparables under 
the CUP method. The court acknowledged 
the Commissioner’s TNMM analysis but 
emphasized that CUP is preferable when 
reliable, transaction-based comparables are 
available. The court noted that the arm’s length 
standard focuses on specific transactions 
rather than overall profitability.

The court observed that SNF’s comparables 
provided transaction-specific data, while 
the Commissioner’s TNMM relied on a 
broader profit-based analysis, which can lack 
precision when suitable CUP data is available. 
The judges also acknowledged that SNF had 
paid less than independent buyers in several 

instances, further supporting its position. They 
ruled that the Commissioner’s adjustments 
failed to satisfy the arm’s length requirement 
because they did not fully account for SNF’s 
comparability evidence.

In response to the Commissioner’s argument 
regarding SNF’s persistent losses, the court 
held that these were caused by several 
operational issues unrelated to transfer 
pricing, such as market competition and 
inefficient sales practices. The judgment 
ultimately confirmed that the prices paid 
by SNF were within arm’s length standards, 
setting aside the Commissioner’s TNMM-
based adjustments.

COURT FINDINGS

KEY POINTS
OF THE JUDGMENT

CORE DISPUTE

The central issue was the determination of 
an appropriate transfer pricing method under 
Australian tax law, specifically whether SNF 
Australia’s prices for imported goods were 
consistent with the arm’s length principle. 
According to Section 136AD(3), the key 
criterion was whether the consideration 
for such transactions matched the amount 
“which might reasonably be expected to have 
been paid if the transactions had occurred 
between independent parties dealing at arm’s 
length.”

The Commissioner’s position was that the 
CUP method was inapplicable because 
of inconsistencies in SNF’s data regarding 
comparables, arguing instead that TNMM, a 

profit-based method, was more appropriate. 
Under TNMM, the Commissioner determined 
that SNF’s low profitability and ongoing losses 
were indicative of prices set below arm’s 
length.

In contrast, SNF contended that sufficient 
third-party transactions existed to support 
its use of the CUP method. SNF provided 
extensive documentation showing that, 
when normalized for certain adjustments, 
its purchasing prices were comparable 
to those paid by independent third-party 
buyers. The court was thus tasked with 
determining the reliability and applicability 
of SNF’s comparables under CUP versus the 
Commissioner’s application of TNMM.
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The Federal Court’s decision favoured SNF, 
concluding that its pricing practices met the 
arm’s length standard. The court set aside the 
Commissioner’s income adjustments, thus 
reversing the additional tax assessments. 
This outcome underscored the preference for 
transaction-specific methods like CUP over 
broader profit-based methods such as TNMM 
when suitable comparables are present.

The ruling confirmed that in cases where 
specific comparable uncontrolled prices are 
available, they should be prioritized in transfer 
pricing disputes, even if the taxpayer has 
incurred losses. The court highlighted that the 
arm’s length principle requires examining the 
nature of transactions and comparable data, 
not merely the profitability of the entity. This 
decision thus reinforced the notion that arm’s 
length pricing does not necessarily equate to 

profitability.

For SNF, this outcome was a significant 
win, validating its transfer pricing approach 
and confirming that its prices did not 
breach Australia’s transfer pricing laws. For 
the Commissioner, the case served as a 
reminder of the importance of using robust, 
transaction-specific comparables in transfer 
pricing adjustments rather than relying solely 
on broader profit indicators.

The outcome has significant ramifications 
for future transfer pricing cases, setting a 
precedent that limits the scope of hypothetical 
impositions by tax authorities. It also serves 
as a cautionary tale for multinationals, 
highlighting the need for thorough planning 
and documentation to withstand scrutiny.

KEY POINTS
OF THE JUDGMENT

OUTCOME

TP METHOD
HIGHLIGHTED (IF ANY)

The Comparable Uncontrolled Price (CUP) 
method was deemed applicable by the court. 
Although the Commissioner advocated 
for the Transactional Net Margin Method 
(TNMM), arguing it provided a broader view 
of profitability, the court held that CUP was 

more appropriate when reliable comparable 
transactions exist. CUP allowed for a direct 
comparison of SNF’s intra-group pricing 
against third-party transactions, showing 
arm’s length alignment without needing a 
profitability-based assessment.
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The primary points of contention included the selection 
and applicability of transfer pricing methods, specifically 
the CUP vs. TNMM debate. The Commissioner 
questioned SNF’s comparables under CUP, arguing 
that the data was insufficiently comparable to meet the 
arm’s length standard. In particular, the Commissioner 
highlighted SNF’s consistent losses, claiming they 
signaled artificially inflated costs that diverted profits 
to lower-tax jurisdictions within the SNF Group.

The court had to address whether the lack of profitability 
at SNF Australia signaled non-arm’s length pricing. 
Ultimately, it determined that SNF’s losses were due 
to non-transfer-pricing factors, such as competitive 
market conditions and operational inefficiencies, rather 
than intentional profit shifting. The ruling reaffirmed 
that losses alone do not necessarily indicate non-arm’s 
length conditions.SIGNIFICANCE

PART 2

MAJOR ISSUES
AREAS OF CONTENTION
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SIGNIFICANCE
FOR MULTINATIONALS

The decision in Commissioner of Taxation v. 
SNF (Australia) Pty Ltd was both unexpected 
and controversial, primarily due to the Federal 
Court’s acceptance of the CUP method over 
the TNMM. Australian tax authorities have 
generally favoured profit-based methods like 
TNMM in transfer pricing disputes, as these 
provide a broader view of the entity’s overall 
financial outcomes, which can highlight 
inconsistencies in profit allocation. The court’s 
ruling marked a shift towards prioritizing 
transaction-specific evidence when suitable 
data are available.

The controversy stems from the court’s 
dismissal of profitability as an overriding 
factor in arm’s length determinations. The 
Commissioner’s argument rested heavily on 
SNF Australia’s persistent losses as indicative 

of non-arm’s length conditions, positing that 
independent entities would not operate at a 
loss for extended periods. However, the court 
ruled that SNF’s losses were due to market 
dynamics and operational inefficiencies 
unrelated to transfer pricing practices. This 
perspective diverges from the tax authority’s 
position, which sees consistent losses as a 
potential red flag for profit shifting.

This decision also stirred debate among tax 
practitioners, as it underscored that arm’s 
length compliance does not necessarily 
equate to profitability. By focusing on the 
comparability of transactions rather than 
overall profit levels, the court reinforced the 
principle that transfer pricing should evaluate 
specific transaction conditions, even if the 
taxpayer is unprofitable.

EXPECTED
OR CONTROVERSIAL?

For multinational enterprises (MNEs), this 
ruling has significant implications for transfer 
pricing practices, especially regarding 
the selection of methods. The court’s 
preference for CUP over TNMM highlights the 
importance of gathering robust, transaction-
specific comparable data. MNEs can rely 
on transaction-based methods if they can 
substantiate their transfer prices with reliable 
comparables that reflect arm’s length pricing, 
even if the subsidiary is not profitable.

This case reinforces the notion that profitability 
is not a requirement for meeting the arm’s 
length standard. MNEs with subsidiaries 
operating in competitive or volatile markets 
should focus on aligning their transfer pricing 
policies with actual transaction data, ensuring 
they can demonstrate that pricing aligns 

with comparable third-party transactions. As 
demonstrated in this case, non-profitability 
due to market competition or operational 
inefficiencies is not inherently indicative of 
profit shifting.

Furthermore, the SNF case emphasizes the 
importance of accurate documentation and 
transparency in transfer pricing methodologies. 
MNEs must keep comprehensive records that 
detail how their pricing aligns with arm’s 
length principles and be prepared to defend 
these methodologies if challenged. This 
case also reminds MNEs of the benefits of 
diversifying their transfer pricing strategies, 
particularly when supporting different 
economic circumstances or specific market 
conditions.
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RELEVANT CASES

CHEVRON VS AUSTRALIA
This landmark case involved intercompany loans between Chevron Australia and its US parent. The central 
issue was whether the interest rate charged on the loans reflected arm’s length terms. The ATO argued that 
the rate was inflated, leading to base erosion. The Full Federal Court ruled in favor of the ATO, emphasizing 
that the arm’s length principle requires realistic hypothetical scenarios that consider the financial realities 
of the borrower. The Chevron case set a high evidentiary bar for transfer pricing disputes, reinforcing the 
need for comprehensive documentation and economic analysis.

CLICK HERE TO READ THE CASE SUMMARY

GLENCORE VS AUSTRALIA
In Glencore, the ATO challenged a transfer pricing arrangement involving the pricing of copper concentrate. 
The court examined whether the related-party transactions adhered to the arm’s length principle, 
focusing on the functional analysis and comparable transactions. The ruling highlighted the importance 
of aligning transfer pricing policies with commercial reality and underscored the difficulties in finding true 
comparables for complex transactions. The case provided further clarity on the application of the arm’s 
length standard and reinforced the need for detailed documentation.

CLICK HERE TO READ THE CASE SUMMARY

SINGTEL VS AUSTRALIA
The High Court of Australia deliberated on a significant transfer pricing case between Singapore Telecom 
Australia Investments Pty Ltd (STAI) and the Commissioner of Taxation, centering on whether a parental 
guarantee should be implied in assessing the arm’s length nature of intercompany loans. The Commissioner 
argued that the financial arrangements between STAI and its related parties should consider the implicit 
financial support provided by the ultimate parent company, SingTel. This imputation would lower the 
interest rate, affecting STAI’s deductible interest expenses under Australian tax law.

CLICK HERE TO READ THE CASE SUMMARY

For revenue authorities, Commissioner of 
Taxation v. SNF (Australia) Pty Ltd signals 
a critical reminder about the limitations of 
profit-based methods like TNMM when reliable 
transaction comparables are available. This 
case encourages tax authorities to carefully 
consider the quality and relevance of taxpayer-
provided comparable transactions, even if the 
taxpayer is not generating consistent profits.

The court’s emphasis on transaction-specific 
data underscores the need for revenue 
services to approach transfer pricing cases 
with flexibility, acknowledging that loss-
making subsidiaries are not necessarily 
engaging in profit shifting. This may lead to a 
shift in how revenue authorities assess low-
profit or loss-making subsidiaries, focusing 
more on comparables than solely on financial 
outcomes.

The ruling also suggests that revenue 
authorities should avoid over-reliance on 
broad profit-based methods, particularly in 
sectors where transaction-based comparables 
are available. Instead, authorities may need 
to invest in refining guidelines on the use of 
CUP and other transaction-based methods, 
setting clearer standards for comparability in 
multinational contexts.

This judgment will likely prompt revenue 
services to re-evaluate their approach to 
assessing comparability data, ensuring it 
sufficiently aligns with the taxpayer’s specific 
transactions. For tax authorities, a renewed 
focus on the conditions surrounding each 
transaction may help build stronger cases 
when challenging multinationals’ transfer 
pricing policies, particularly when distinct 
market or economic conditions impact pricing 
strategies.

SIGNIFICANCE
FOR REVENUE SERVICES
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ENGAGING EXPERTS

PREVENTION

PART 3 Engaging with tax lawyers is crucial for 
multinational enterprises (MNEs) to navigate 
the complex landscape of international tax 
compliance and minimize exposure to risks. 
Tax laws and regulations vary significantly 
across jurisdictions, and tax authorities are 
increasingly collaborating globally to enforce 
compliance. Tax lawyers provide MNEs 
with strategic guidance tailored to specific 
jurisdictions, ensuring that transactions 
and tax structures align with both local and 
international tax laws.

One of the primary advantages of consulting 
tax lawyers is their expertise in safeguarding 
sensitive information under legal professional 
privilege, especially in cross-border contexts. 
This confidentiality is essential for MNEs, as 
it allows open communication with legal 
counsel, protecting strategic tax planning 
discussions from disclosure to tax authorities. 
Tax lawyers are also well-versed in complex 
anti-avoidance laws, transfer pricing 

regulations, and disclosure obligations, which 
vary across jurisdictions but significantly 
impact MNEs.

Moreover, tax lawyers play a vital role 
in risk management, advising MNEs on 
compliance strategies and helping establish 
robust tax governance frameworks. With 
proactive legal advice, MNEs can adopt 
preventative measures—such as setting up 
a tax steering committee or implementing a 
tax risk management process—that help in 
identifying, managing, and mitigating tax risks 
before they escalate into costly disputes or 
reputational issues.

In an environment where global tax 
regulations are continually evolving, engaging 
tax lawyers allows MNEs to stay compliant and 
responsive to regulatory changes, reducing 
potential risks while upholding best practices 
in tax transparency and governance.
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PREVENTATIVE
MEASURES TO AVOID SIMILAR CASES

PREVENTATIVE 
MEASURES TO AVOID SIMILAR CASES

Implementing a comprehensive tax risk 
management process is essential to identify, 
assess, and mitigate tax risks associated 
with cross-border transactions. This process 
should involve:

•	 Regular reviews of intra-group transactions 
to ensure they have genuine economic 
substance.

•	 Proactive engagement with tax authorities 
to seek clarity on the application of anti-
abuse rules.

•	 Thorough documentation of the business 
rationale for each transaction to support 

Establishing a tax steering committee can 
help ensure that tax policies are aligned 
with the broader business strategy and that 
transactions are vetted for both commercial 
and tax implications. A tax steering committee 
can:

•	 Review all significant cross-border 
transactions before they are executed.

•	 Ensure that tax decisions are made in the 
context of overall business objectives, not 
solely for tax savings.

•	 Monitor changes in international tax laws 
to ensure ongoing compliance and avoid 
disputes like the X BV case.

TAX STEERING COMMITTEETAX RISK MANAGEMENT PROCESS

DOWNLOAD FREE E-BOOK

DRIVING TAX COMPLIANCE: THE ESSENTIAL ROLE OF THE TAX STEERING COMMITTEE

The eBook “Driving Tax Compliance: The Essential Role of a Tax Steering Committee” by Prof. Dr. Daniel N. 
Erasmus, Renier van Rensburg, and Gilbert Ferreira, emphasizes the critical importance of establishing a Tax 
Steering Committee (TSC) within multinational corporations to ensure tax compliance and manage tax-related 
risks effectively.

https://support.academyoftaxlaw.com/product/essential-role-of-the-tax-steering-committee/

DOWNLOAD FREE BOOK

TAX INTELLIGENCE: THE 7 HABITUAL TAX MISTAKES MADE BY COMPANIES

Tax Intelligence: The 7 Habitual Tax Mistakes Made by Companies” by Dr. Daniel N. Erasmus is a must-read for 
businesses seeking to navigate the intricate world of tax compliance and risk management. By highlighting 
common pitfalls and offering strategic solutions, Erasmus equips companies with the knowledge to improve 
their tax practices and secure financial stability.

https://support.academyoftaxlaw.com/product/tax-intelligence-by-prof-dr-daniel-n-erasmus/
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