
SEPTEMBER 2024 :F SCS/ ORDRE DES AVOCATS vs LUXEMBOURG

INTERNATIONAL TAX
CASE SUMMARY

SEPTEMBER 2024

F SCS/ Order des Advocats 
vs LUXEMBOURG



32 ACADEMY OF TAX LAW: TP CASE SUMMARY SEPTEMBER 2024 :F SCS/ ORDRE DES AVOCATS vs LUXEMBOURG

HEAD OF ACADEMICSACADEMY OF TAX LAW
PUBLISHING SERVICES

This Publication is copyrighted under the Berne Convention.

No reproduction or use of this material is allowed without prior 
permission

Copyright©, 2024 - Academy of Tax Law (Division of International 
Institute for Tax And Finance)

First Edition Published on 28 October 2024 

Published by Academy Of Tax Law

CONTACT US
www.academyoftaxlaw.com | info@academyoftaxlaw.com

Welcome to the Academy of Tax Law’s case and judgment summaries. These 
documents have been carefully curated to support professionals, students, 
and researchers navigating the complex landscape of international tax and 
transfer pricing. At the Academy, we understand that tax law is ever-evolving, 
with key rulings continuously shaping its practice.

Each summary you’ll find here is designed to provide not just the facts, but 
the context and implications of pivotal legal decisions. These case summaries 
are created to serve as a valuable resource for legal teams, multinationals, 
revenue authorities, and academics, offering insights that go beyond the 
surface. Our goal is to ensure you remain informed and prepared, whether 
you are dealing with tax planning, dispute resolution, or risk management.

We believe that knowledge is the foundation of sound decision-making, and 
with these resources, we hope to empower you in your professional journey. 
As you delve into the analysis, remember that staying ahead in tax law requires 
not just understanding the rules but how to apply them in a dynamic, global 
environment.

Thank you for choosing the Academy of Tax Law as your partner in this 
ongoing learning experience.

Sincerely,
Dr. Daniel N Erasmus
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SUMMARY

JUDGEMENT 
SUMMARY

PART 1
Court: 

Case No: 

Applicant: 

Defendant: 

Judgment Date:

Full Judgment: 

View Online:

European Court of Justice (Second Chamber)

C-432/23

F SCS, Ordre des avocats du barreau de Luxembourg

Administration des contributions directes (Luxembourg 
Inland Revenue)

26 September 2024

https://academyoftaxlaw.com/wp-content/up-
loads/2024/10/eur-lex.europa.eu_legal-content_EN_TXT_
HTML__uriCELEX_62023CJ0432.pdf

CASE OVERVIEW
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JUDGMENT 
SUMMARY

KEY POINTS 
OF THE JUDGMENT

The case revolves around a request for 
a preliminary ruling on the legality of a 
decision mandating F SCS, a Luxembourg law 
firm, to disclose information to Luxembourg 
Inland Revenue under Directive 2011/16/
EU. This directive facilitates administrative 
cooperation in taxation across EU Member 
States, particularly through information 
exchange. Luxembourg Inland Revenue 
requested information on F SCS’s legal 
services for a Spanish company, K, including 
documents detailing services related to two 
acquisitions. F SCS refused, invoking legal 
professional privilege, which Luxembourg’s 
national law limits, especially in tax matters, 
unless disclosure could risk criminal 
prosecution.

The Court addressed whether the 
directive infringes upon the strengthened 
confidentiality guaranteed between lawyers 
and clients under Article 7 of the EU Charter 
of Fundamental Rights. The Court concluded 
that legal advice, irrespective of its subject 

matter, merits heightened protection under 
Article 7. This conclusion established that 
forcing F SCS to disclose the information 
would indeed interfere with lawyer-client 
communications protected by EU law.

Despite Directive 2011/16/EU’s absence of 
specific provisions on legal professional 
privilege, the Court clarified that Member 
States must ensure compliance with Article 7 
of the Charter through national procedures. 
It ruled that the Luxembourg provisions 
governing lawyer-client communications, 
which compelled F SCS’s disclosure, 
undermine the core of Article 7 rights. 
Consequently, Luxembourg’s provisions 
and the directive’s implementation in this 
case infringe upon the fundamental right to 
confidentiality. The Court determined that 
lawyers’ communications should only be 
subject to minimal disclosure in exceptional 
situations, thus safeguarding the essence of 
legal professional privilege.

The case emerged from a tax-related 
information exchange request, facilitated 
by Directive 2011/16/EU, from Spanish tax 
authorities to Luxembourg’s Inland Revenue. 
F SCS, a Luxembourg-based law firm, was 
instructed to disclose details of services it 
provided to a Spanish client, K, involving 
acquisitions in Spain. Luxembourg’s Inland 
Revenue issued this request in line with 
Directive 2011/16/EU, which mandates 
inter-state cooperation on tax information 
exchange to prevent tax evasion and increase 
transparency.

F SCS objected, citing legal professional 
privilege, particularly because the legal 
assistance rendered concerned company law 
rather than tax matters. Luxembourg Inland 
Revenue imposed fines on F SCS, arguing that 
the law firm’s refusal lacked legal grounds 
under Luxembourg’s national transposition 
of Directive 2011/16/EU. Consequently, F 
SCS and the Ordre des avocats du barreau 
de Luxembourg sought annulment of the 
order, challenging it on grounds of violating 
confidentiality principles upheld in Article 7 of 
the Charter.

BACKGROUND
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KEY POINTS 
OF THE JUDGMENT

The Court confirmed that legal advice across 
all legal contexts enjoys robust protection 
under Article 7 of the Charter, reinforcing the 
fundamental confidentiality of lawyer-client 
communications. It ruled that Luxembourg’s 
interpretation of Directive 2011/16/EU, 
mandating disclosure without substantial 
grounds, unduly infringes upon this 
confidentiality.

The Court referenced its previous judgments, 
notably Orde van Vlaamse Balies and Others, 
which upheld that interference with lawyer-

client privilege is only permissible in rare cases 
and must observe stringent legal safeguards. 
The Court found that the absence of explicit 
limitations in Directive 2011/16/EU regarding 
privileged legal advice does not justify 
Luxembourg’s broad interpretation, as national 
law must align with the Charter’s protection 
of confidentiality. Consequently, it deemed 
Luxembourg’s legislation incompatible with 
EU law for lacking provisions to protect 
the essence of lawyer-client confidentiality 
adequately.

COURT FINDINGS

KEY POINTS
OF THE JUDGMENT

CORE DISPUTE

The core dispute centers on whether a lawyer’s 
obligation to disclose client information in 
tax matters infringes upon the confidentiality 
between lawyers and clients, as guaranteed by 
Article 7 of the EU Charter. Directive 2011/16/
EU does not address the specific boundaries 
of legal professional privilege, instead leaving 
procedural discretion to individual Member 
States. Luxembourg’s national laws, which 
limit legal privilege in tax-related contexts, 
particularly where criminal liability is absent, 
obliged F SCS to provide the information or 
face a fine.

F SCS argued that this obligation breaches 
EU confidentiality principles, claiming the 
directive lacks provisions that formally limit 
lawyer-client confidentiality and fails to 
balance public interest with the right to privacy 
under Article 7 of the Charter. The Luxembourg 
court thus sought guidance from the Court 
of Justice on whether such disclosures 
compromise fundamental rights, given the 
absence of specific directives protecting legal 
privilege within Directive 2011/16/EU.
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The Court ruled in favor of F SCS and the Ordre 
des avocats, holding that Directive 2011/16/EU 
cannot override the confidentiality afforded 
to legal advice under Article 7 of the Charter. 
It stated that Luxembourg’s obligation to 
enforce the directive must not disregard the 
Charter’s mandate on fundamental rights, 
which necessitates limiting lawyer-client 
confidentiality infringement to narrowly 
defined scenarios.

Luxembourg’s legislation was therefore 
found in violation of the Charter, and the 
decision requiring F SCS to disclose client-
related documents was invalidated. The 
Court emphasized that EU Member States 
must ensure that national laws enforcing 
the directive preserve fundamental rights, 
setting a precedent that lawyers’ professional 
privilege cannot be bypassed unless explicitly 
mandated by EU law.

KEY POINTS
OF THE JUDGMENT

OUTCOME
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A significant point of contention in this case was 
whether legal advice that is not tax-specific but rendered 
within a corporate context falls under the protection of 
lawyer-client confidentiality. Luxembourg’s legislation 
restricts this privilege in tax-related inquiries, often 
necessitating lawyer disclosure. This approach was 
challenged as an overreach, failing to account for the 
Charter’s requirements.

The directive’s lack of specific protections for legal 
professional privilege raised further disputes, as 
Luxembourg’s enforcement conflicted with the 
principles of proportionality and confidentiality. The 
case thus highlighted the tension between effective 
tax administration and fundamental rights, specifically 
whether national legislation can impose disclosure 
obligations that supersede EU-level confidentiality 
protections.SIGNIFICANCE

PART 2

MAJOR ISSUES
AREAS OF CONTENTION
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SIGNIFICANCE
FOR MULTINATIONALS

The decision was anticipated, given the EU’s 
commitment to safeguarding fundamental 
rights under the Charter. However, the 
case remains contentious as it probes the 
limits of information exchange laws, raising 

questions about balancing tax enforcement 
with individual rights. The decision reiterates 
that even in cross-border tax matters, 
confidentiality, especially lawyer-client 
privilege, is integral to the legal process.

EXPECTED
OR CONTROVERSIAL?

This decision is a critical reminder for 
multinationals engaging in cross-border tax 
transactions that lawyer-client confidentiality 
is safeguarded under EU law, even when 
national tax authorities demand information. 
It underlines the necessity of understanding 

local and EU regulations on legal privilege 
to manage compliance effectively. 
Multinationals should ensure that sensitive 
tax structuring discussions with legal counsel 
are documented in a manner that reinforces 
their privileged nature.
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SIMILAR CASES

CANADA VS THOMPSON (2016)
In this case, the Federal Court of Canada evaluated whether the Canada Revenue Agency (CRA) could 
compel a taxpayer’s lawyer to disclose privileged information. The court upheld the sanctity of solicitor-
client privilege, ruling that tax authorities could not override privilege except in narrowly defined 
circumstances.

Relevance: This decision reinforces the importance of legal privilege in Canadian tax matters, particularly 
for MNEs concerned about the CRA’s reach into privileged communications.

CONSCOURT DECISION: 112/2004 (RSA)
In this case, the South African Constitutional Court examined the rights of individuals to access privileged 
legal counsel when involved in litigation. The Court ruled that lawyer-client privilege is a fundamental right, 
grounded in constitutional values and the right to a fair trial. This case reinforced privilege protections and 
clarified its limitations under South African law.

Relevance: This case is essential for South African MNEs as it reinforces legal privilege’s constitutional 
protection in cross-border tax and compliance investigations, making it highly relevant for companies 

ÉTAT LUXEMBOURGEOIS
In État luxembourgeois (C-245/19 and C-246/19), the CJEU assessed the rights of individuals and entities 
to challenge information exchange requests from tax authorities under Directive 2011/16/EU. 

Relevance: This ruling is significant for MNEs and financial institutions as it establishes the principle that 
information exchange requests cannot be arbitrary and must allow for judicial review. It emphasizes the 
importance of observing legal safeguards within cross-border tax matters, providing MNEs with legal 
grounds to resist overly broad or unjustified requests for confidential information.

Revenue authorities must balance their 
enforcement goals with respect for 
fundamental rights, particularly lawyer-
client privilege. This judgment underscores 
that while Directive 2011/16/EU facilitates 
tax cooperation, it does not authorize 

indiscriminate access to privileged 
communications. Revenue agencies need 
to calibrate their requests, ensuring they do 
not infringe upon fundamental rights without 
specific legal provisions.

SIGNIFICANCE
FOR REVENUE SERVICES
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ENGAGING EXPERTS

PREVENTION

PART 3 Engaging with tax lawyers is crucial for 
multinational enterprises (MNEs) to navigate 
the complex landscape of international tax 
compliance and minimize exposure to risks. 
Tax laws and regulations vary significantly 
across jurisdictions, and tax authorities are 
increasingly collaborating globally to enforce 
compliance. Tax lawyers provide MNEs 
with strategic guidance tailored to specific 
jurisdictions, ensuring that transactions 
and tax structures align with both local and 
international tax laws.

One of the primary advantages of consulting 
tax lawyers is their expertise in safeguarding 
sensitive information under legal professional 
privilege, especially in cross-border contexts. 
This confidentiality is essential for MNEs, as 
it allows open communication with legal 
counsel, protecting strategic tax planning 
discussions from disclosure to tax authorities. 
Tax lawyers are also well-versed in complex 
anti-avoidance laws, transfer pricing 

regulations, and disclosure obligations, which 
vary across jurisdictions but significantly 
impact MNEs.

Moreover, tax lawyers play a vital role 
in risk management, advising MNEs on 
compliance strategies and helping establish 
robust tax governance frameworks. With 
proactive legal advice, MNEs can adopt 
preventative measures—such as setting up 
a tax steering committee or implementing a 
tax risk management process—that help in 
identifying, managing, and mitigating tax risks 
before they escalate into costly disputes or 
reputational issues.

In an environment where global tax 
regulations are continually evolving, engaging 
tax lawyers allows MNEs to stay compliant and 
responsive to regulatory changes, reducing 
potential risks while upholding best practices 
in tax transparency and governance.
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PREVENTATIVE
MEASURES TO AVOID SIMILAR CASES

PREVENTATIVE 
MEASURES TO AVOID SIMILAR CASES

Implementing a comprehensive tax risk 
management process is essential to identify, 
assess, and mitigate tax risks associated 
with cross-border transactions. This process 
should involve:

•	 Regular reviews of intra-group transactions 
to ensure they have genuine economic 
substance.

•	 Proactive engagement with tax authorities 
to seek clarity on the application of anti-
abuse rules.

•	 Thorough documentation of the business 
rationale for each transaction to support 

Establishing a tax steering committee can 
help ensure that tax policies are aligned 
with the broader business strategy and that 
transactions are vetted for both commercial 
and tax implications. A tax steering committee 
can:

•	 Review all significant cross-border 
transactions before they are executed.

•	 Ensure that tax decisions are made in the 
context of overall business objectives, not 
solely for tax savings.

•	 Monitor changes in international tax laws 
to ensure ongoing compliance and avoid 
disputes like the X BV case.

TAX STEERING COMMITTEETAX RISK MANAGEMENT PROCESS

DOWNLOAD FREE E-BOOK

DRIVING TAX COMPLIANCE: THE ESSENTIAL ROLE OF THE TAX STEERING COMMITTEE

The eBook “Driving Tax Compliance: The Essential Role of a Tax Steering Committee” by Prof. Dr. Daniel N. 
Erasmus, Renier van Rensburg, and Gilbert Ferreira, emphasizes the critical importance of establishing a Tax 
Steering Committee (TSC) within multinational corporations to ensure tax compliance and manage tax-related 
risks effectively.

https://support.academyoftaxlaw.com/product/essential-role-of-the-tax-steering-committee/

DOWNLOAD FREE BOOK

TAX INTELLIGENCE: THE 7 HABITUAL TAX MISTAKES MADE BY COMPANIES

Tax Intelligence: The 7 Habitual Tax Mistakes Made by Companies” by Dr. Daniel N. Erasmus is a must-read for 
businesses seeking to navigate the intricate world of tax compliance and risk management. By highlighting 
common pitfalls and offering strategic solutions, Erasmus equips companies with the knowledge to improve 
their tax practices and secure financial stability.

https://support.academyoftaxlaw.com/product/tax-intelligence-by-prof-dr-daniel-n-erasmus/



Copyright © 2024/2025
International Institute for Tax and Finance Ltd (I/I/T/F) Academy of Tax Law

This publication was accurate at time of publishing.  
It may be necessary for reasons beyond the control of the organisers to alter the content. 

TP CASE

SUMMARY
ACADEMY OF TAX LAW


