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Welcome to the Academy of Tax Law’s case and judgment summaries. These
documents have been carefully curated to support professionals, students,
and researchers navigating the complex landscape of international tax and
transfer pricing. At the Academy, we understand that tax law is ever-evolving,
with key rulings continuously shaping its practice.

Each summary you’ll find here is designed to provide not just the facts, but
the context and implications of pivotal legal decisions. These case summaries
are created to serve as a valuable resource for legal teams, multinationals,
revenue authorities, and academics, offering insights that go beyond the
surface. Our goal is to ensure you remain informed and prepared, whether
you are dealing with tax planning, dispute resolution, or risk management.

We believe that knowledge is the foundation of sound decision-making, and
with these resources, we hope to empower you in your professional journey.
Asyoudelveintotheanalysis,remember that stayingahead in tax law requires
not just understanding the rules but how to apply them in a dynamic, global
environment.

Thank you for choosing the Academy of Tax Law as your partner in this
ongoing learning experience.

Sincerely,
Dr. Daniel N Erasmus
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PART 1

SUMMARY

Court:
Case No:

Applicant:

Defendant:

Judgment Date:

Full Judgment:

View Online:

JUDGEMENT
SUMMARY

CASE OVERVIEW

Federal Court of Australia
NSD 1302 of 2023; NSD 1303 of 2023; NSD 1304 of 2023

Oracle Corporation Australia Pty Ltd, Vantive Australia Pty
Ltd, and Oracle Capac Services Unlimited Company

Commissioner of Taxation
31 October 2024

CLICK FOR FULL JUDGMENT

CLICKTO VIEW SUMMARY ONLINE
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JUDGMENT

SUMMARY

This case addressed Oracle Corporation
Australia Pty Ltd’s application to temporarily
stay domestic court proceedings while a
Mutual Agreement Procedure (MAP) under
the Australia-Ireland double taxation treaty
was ongoing. The case revolved around
whether payments made by Oracle Australia
to Oracle Ireland for sublicensing software
were “royalties” under the treaty and
thus subject to Australian withholding tax
obligations.

The Federal Court of Australia, presided
over by Justice Perram, dismissed the
application for a stay. The court reasoned
that continuingdomestic proceedingswould
provide necessary judicial clarity for similar
cases, given that the royalty definition has
been contentious under Australian tax law
and international treaties. The judgment
also recognised the importance of resolving
disputes under the MAP but emphasised
the broader need to interpret the term
“royalties” within Australia’s tax framework
and treaty obligations.

Justice
complementary

Perram highlighted the
nature of MAP and

domestic  litigation. He  dismissed
arguments suggesting that the MAP should
take precedence over judicial processes,
instead maintaining that the two could
coexist to address taxpayer grievances and
avoid double taxation. However, granting
a stay might unnecessarily delay a judicial
determinationwithfar-reachingimplications
forother casesinvolving software payments.

The court acknowledged the tension
between ensuring procedural fairness to
Oracle and avoiding broader disruptions
to tax policy and treaty implementation. It
recognised Oracle’s right to pursue MAP but
also stressed that the Federal Court had the
requisite expertise to address the complex
interplay between domestic and treaty law.

The court’s decision underscored the
importance of judicial interpretation for
guiding taxpayers, revenue authorities, and
international treaty negotiations, especially
given ongoing disputes between Australia
and key trading partners, such as the United
States. The judgment granted Oracle leave
to appeal.

6 | ACADEMY OF TAX LAW: INTERNATIONAL TAX CASE SUMMARY

ThecasestemmedfromOracle’sintercompany
arrangements involving the sublicensing of
software and hardware from Oracle Ireland
to Oracle Australia. Oracle Australia, the
Australian subsidiary of Oracle Corporation,
made payments to Oracle Ireland for these
rights between 2013 and 2018. The Australian
Tax Office (ATO) classified these payments as
royalties under Article 13(3) of the Australia-
Ireland double taxation treaty, thereby
subjecting them to withholding tax.

Oracle contested this classification, arguing
thatthe paymentswereforservicesratherthan
royalties and thus exempt from withholding
tax under the treaty. In 2021, Oracle Ireland

Kt

°0

OF THE JUDGMENT

BACKGROUND

initiated a MAP under the treaty to resolve the
dispute. A second MAP was launched in 2023
to cover subsequent years.

In 2023, the ATO suspended the MAP under
MLI Article 19(2), citing the existence of parallel
domestic proceedings filed by Oracle. The
ATO had issued significant penalty notices
for non-withholding, prompting Oracle to
file protective domestic proceedings within
statutory timeframes.

Thestay applicationarose from Oracle’sdesire
to allow the MAP to proceed uninterrupted,
arguing it offered a faster, bilateral resolution
compared to domestic litigation.
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KEY PO

OF THE JUDGMENT

CORE DISPUTE

The primary issue was the characterisation
of Oracle Australia’s sublicensing payments
to Oracle Ireland. The ATO contended these
payments constituted royalties under the
treaty and Australian tax law, triggering a 30%
withholding tax obligation. Oracle countered
that the payments were service fees and
should not attract withholding tax.

Underlying this dispute was the broader
question of whether software sublicensing
payments could be classified as royalties
under international tax treaties. Oracle argued
that such a characterisation was inconsistent
with international norms, particularly the
OECD’s model convention commentary,
which excludes software services from the
definition of royalties.

N TS

The secondary dispute concerned procedural
fairness. Oracle argued that suspending the
MAP while requiring the simultaneous pursuit
of domestic proceedings effectively forced
it to choose between treaty-based remedies
and judicial review. Oracle sought a stay of
domestic proceedings to avoid conflicting
outcomes and preserve its rights under the
treaty.

The Commissioner opposed the stay, arguing
that a judicial determination would provide
clarity not only for Oracle but for similar
disputes involving other taxpayers and
international treaty partners, including the
United States. The Commissioner maintained
that domestic proceedings could coexist with
the MAP and that judicial resolution would not
hinderinternational arbitration under the MLI.
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Justice  Perram  acknowledged  the
complementary roles of MAP and domestic
litigation but emphasised that granting a stay
would delay a resolution of the royalty issue.
The court recognised that withholding tax
disputes involving software payments were a
matter of significant public and international
interest, warranting judicial clarification.

The court noted that while the MAP process
could potentially resolve double taxation
disputes bilaterally, it was not binding on
taxpayers, which could result in prolonged
uncertainty if Oracle rejected the MAP
outcome. By contrast, ajudicial determination
offered finality and precedent, benefiting both
taxpayers and the ATO.

Kt
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OF THE JUDGMENT

COURT FINDINGS

Justice Perram also addressed Oracle’s
argument that the MAP should take
precedence. He concluded that thetreatiesdid
not mandate a stay of domestic proceedings,
even when MAP was ongoing. The treaties
envisioned both remedies as viable and
complementary, with taxpayers retaining
procedural choices.

The court weighed the risks of double taxation
against the broader implications of delaying
judicial resolution. It found that the risk of
inconsistent treaty interpretations could be
mitigated through ongoing diplomatic and
judicial cooperation between Australia and
Ireland.
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KEY PO

OF THE JUDGMENT

OUTCOME

The Federal Court dismissed Oracle’s
application for a stay, allowing domestic
proceedings to continue while the MAP
remained suspended. Justice Perram granted
Oracle leave to appeal, ensuring it retained
the ability to challenge the classification of
royalties in higher courts.

N TS

The judgment prioritised resolving the royalty
issue judicially, given its implications for other
disputes and treaty negotiations. The decision
underscored the court’s role in clarifying
contentious tax law interpretations while
balancing procedural fairness for taxpayers.
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1P METHOD

Although the central focus of this case was
on treaty interpretation rather than transfer
pricing methodology, its implications extend
into how royalties are benchmarked under
the Comparable Uncontrolled Price (CUP)
method. The ATO argued that sublicensing
payments between Oracle Ireland and Oracle
Australia should be treated as royalties, which
aligns with using CUP for determining the
arm’s length nature of such payments in the
context of intellectual property.

The CUP method compares the price charged
in a controlled transaction (e.g., between
related entities like Oracle Ireland and
Oracle Australia) with the price charged in a
comparable uncontrolled transaction (e.g.,
between unrelated entities) under similar
conditions. This approach is particularly
relevant in disputes involving intellectual
property and software, where market
comparables can provide critical evidence
for assessing whether payments reflect fair
market value.

HIGHLIGHTED (IF ANY)

In this case, Oracle argued that the
payments were service fees rather than
royalties, highlighting the need for precise
characterisation under the arm’s length
principle. The ATO’s classification reflected
a stricter interpretation, potentially applying
CUP tojustify withholding tax obligations.

The broader relevance of the CUP method
lies in its ability to evaluate similar cases
where software payments, licensing fees, or
intellectual property rights are in dispute. For
multinationals, aligning intercompany pricing
with CUP ensures compliance while mitigating
risks of double taxation. Similarly, revenue
authorities may use CUP as a framework for
challenging arrangements perceived as base
erosion.

The judgment’simpact extends beyond treaty
law, offeringinsightsintotheinterplaybetween
transfer pricing and royalty benchmarking,
particularly in high-stakes industries like
software and technology.
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PART 2

SIGNIFICANCE

MAJOR ISSUES

AREAS OF CONTENTION

This case raised several pivotal issues that highlight the complexity of
international tax law:

Definition of Royalties

A central contention was whether sublicensing payments for software and
hardware qualified as royalties under Article 13(3) of the Australia-lIreland
double taxation treaty. Oracle argued these payments were for services,
exempt from withholding tax, while the ATO classified them as royalties,
triggering a 30% withholding tax. This dispute underscored the nuanced
differences in interpreting treaty provisions across jurisdictions.

Effectiveness of MAP vs. Judicial Finality

Oracle sought to prioritise resolution through the Mutual Agreement
Procedure (MAP), emphasising its bilateral, cooperative nature to avoid
double taxation. However, the ATO argued that judicial resolution provided
necessary legal clarity, particularly given Australia’s tax treaty policies and the
broaderimplications for 15 similar disputes. The case highlighted the tension
between MAP’s flexibility and judicial finality.

Global Tax Policy Implications

The case also had broader ramifications for international tax standards.
Oracle’s position aligned with OECD commentary on software payments,
challenging the ATO’s approach as inconsistent with international norms.
Additionally, Australia’s disputes with the United States over similar royalty
issues amplified the stakes, reflecting broader tensions in global tax policies.

These issues demonstrate the multifaceted nature of transfer pricing and
treaty interpretation disputes, requiring careful balancing of taxpayer rights,
revenue authority policies, and international standards.

12
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-XPECTED

OR CONTROVERSIAL?

The decision, though significant, was not
entirely unexpected given the Federal Court
of Australia’s broader role in clarifying tax law
and treaty provisions. The court’s refusal to
stay domestic proceedings prioritised judicial
resolution,aligningwith Australia’sestablished
approach to resolving contentious tax issues.

Justice Perram’s ruling was grounded in the
needforafinaland authoritativeinterpretation
of the term “royalties” within Australian tax
law. This emphasis reflects the judiciary’s
role in setting precedents that guide revenue
authorities, taxpayers, and other stakeholders.
By rejecting the stay, the court underscored
its commitment to providing clarity not only
for Oracle but also for the 15 other taxpayers
facing similar disputes.

Additionally, the judgment highlighted
Australia’s cautious reliance on the MAP
process. While MAP serves as an essential

bilateral mechanism under international tax
treaties, it lacks the binding authority of a
judicial decision. The court’s reasoning that
judicial resolution could coexist with the MAP
aligns with previous rulings emphasising the
complementary nature of these remedies.

Given the broader implications for Australia’s
tax treaty policies, including its disputes with
the United States over software royalties,
the decision reflected a pragmatic approach
to balancing domestic and international
interests. While Oracle’s arguments for a stay
were compelling, the ruling was consistent
with the judiciary’s focus on resolving key tax
policy issues through domestic litigation.

In conclusion, the decision was expected
within the context of Australia’s legal and
tax policy framework, though it carried
significant implications for Oracle and other
multinationals.
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SIGNIFICANCE

This case underscores critical lessons for
multinationals operating across jurisdictions
with complex tax treaty networks. The Federal
Court’s ruling demonstrates the importance
of robust intercompany agreements and
comprehensive documentation to withstand
scrutiny from revenue authorities.

For multinationals like Oracle, disputes
involvingroyaltiesandintercompanypayments
highlight the need for precise characterisation
of transactions. Payments must be supported
by detailed agreements that clearly define
theirnature—whetherthey pertaintoroyalties,
service fees, or other categories. Inconsistent
or vague documentation can lead to disputes
over classification, triggering withholding tax
obligations or transfer pricing adjustments.

The case also illustrates the significance of
proactive engagement with international tax
frameworks, such as the Mutual Agreement
Procedure (MAP) under double taxation

FOR MULTINATIONALS

treaties. While the MAP offers a collaborative
approach to resolving disputes, it is not
always a substitute for domestic litigation.
Multinationals must weigh the risks and
benefits of each remedy, ensuring they
maintain access to both.

Furthermore, the judgment highlights
the broader implications of tax disputes
for multinationals. Oracle’s case was not
isolated but part of a larger trend involving
software royalties and intellectual property.
The outcome has implications for similar
businesses, reinforcing the importance
of aligning intercompany pricing with
international norms, such as the OECD Model
Convention.

Lastly, the case underscores the need for
robust tax risk management frameworks,
including the establishment of Tax Steering
Committees, to navigate disputes effectively
and mitigate risks.
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SIGNIFICANCE

FOR REVENUE SERVICES

For revenue authorities, this case exemplifies
the critical role of judicial processesin shaping
tax policy and enforcing treaty provisions.
The Federal Court’s ruling provided much-
needed clarity on contentious issues, such as
the classification of royalties in software and
intellectual property transactions.

The judgment reinforced the importance of
interpreting tax treaties in line with domestic
tax laws and international standards. By
pursuing judicial resolution, the ATO aimed
to establish a precedent that could guide its
approach to similar disputes involving other
taxpayers. The court’s decision supported
this objective, recognising the broader public
interestin achieving consistentinterpretations
across cases.

Additionally, the case highlighted the strategic
use of the Mutual Agreement Procedure (MAP)
as a dispute resolution tool. While MAP can
resolve double taxation issues, it may not

always provide the authoritative guidance
that revenue authorities seek for policy
formulation. The ATO’s decision to prioritise
judicial processes reflects a pragmatic
approach to balancing treaty obligations with
domestic enforcement goals.

The case also underscored the importance of
international cooperation in tax enforcement.
Disputes over royalties have significant
implications  for Australia’s tax treaty
relationships, particularly with major trading
partners like the United States. By pursuing
a judicial determination, the ATO sought to
address these broader policy challenges.

For revenue authorities worldwide, the
case serves as a reminder of the need for
clear, consistent policies on royalties and
intercompany payments, supported by robust
enforcement mechanisms and collaborative
dispute resolution frameworks.
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VAN T CASES

GLENCORE ENERGY VS UK (HMRC)

This UK case involved disputes over transfer pricing and MAP under the UK-Switzerland double taxation
treaty. Glencore argued that MAP should take precedence, seeking to resolve issues bilaterally rather
than through domestic litigation. However, HMRC maintained that domestic courts had the authority
to adjudicate disputes even when MAP was ongoing. The ruling highlighted tensions between treaty
mechanisms and judicial processes, similar to Oracle’s case. The judgment underscored the importance of
aligning MAP outcomes with domestic legal standards to avoid conflicting resolutions.

CLICK HERE TO READ THE CASE SUMMARY

SM VS USA

This case focused on whether intercompany royalty payments for intellectual property complied with
the arm’s length principle under Section 482 of the U.S. Internal Revenue Code. The IRS argued that 3M’s
use of the Comparable Profits Method (CPM) understated income, advocating instead for the Comparable
Uncontrolled Price (CUP) method. The court ruled partially in favour of 3M but required further analysis
of royalty rates. Similar to the Oracle case, it involved disputes over royalty characterisation, appropriate
transfer pricing methods, and compliance with international norms. Both cases underscore the need for
robust documentation and careful methodology selection in intercompany pricing.

CLICK HERE TO READ THE CASE SUMMARY

PEPSICO VS AUSTRALIA

Thiscaserevolvedaroundwhetherpaymentsforintellectual property constituted royaltiesunderAustralian
tax law and treaties. The ATO classified the payments as royalties, subjecting them to withholding tax, but
the court ruled they were not royalties due to a lack of explicit contractual terms. Similar to the Oracle case,
this highlights disputes over the classification of payments, treaty interpretation, and the importance of
precise documentation. Both cases underscore the challenges of applying royalty definitions in software
and intellectual property contexts. They also emphasise the broader implications for multinationals in
structuring intercompany arrangements.

CLICK HERE TO READ THE CASE SUMMARY
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PART 3

PREVENTION
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Engaging transfer pricing experts is essential
for multinationals  navigating complex
tax disputes like Oracle’s. Experts provide
critical insights into intercompany pricing,
treaty obligations, and compliance with
international standards such as the OECD
Model. By ensuring robust documentation
and alignment with arm’s length principles,
they help mitigate risks of double taxation and
litigation.

Transfer pricing experts also play a vital role
in preparing for audits and disputes. They
can identify potential areas of contention,
recommend adjustments, and support

-NGAGING

-XPERTS

multinationals in negotiations with revenue
authorities or during MAP proceedings.
In Oracle’s case, expert input on royalty
benchmarking and treaty interpretation
would have been pivotal.

Moreover, experts contribute to strategic
decision-making by advising on the selection
of dispute resolution mechanisms. They help
evaluate whether to pursue MAP, litigation, or
arbitration, balancing procedural risks and
outcomes. Engaging specialists ensures that
multinationals are well-prepared to address
challenges in an increasingly complex tax
landscape.
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PREVENTATIVE

MEASURES TO AVOID SIMILAR CASES

TAX RISK MANAGEMENT PROCESS

Preventative measures are critical to avoiding
disputes like Oracle’s. Implementing a
robust tax risk management framework,
supported by a Tax Steering Committee,
ensures  proactive identification  and
mitigation of potential risks. For example,
multinationals can establish clear policies for
intercompany agreements, ensuring accurate
characterisation of payments as royalties,
services, or other categories.

Regular documentation reviews and audits
are essential to maintain compliance with

domestic and international tax standards.
By aligning intercompany pricing with OECD
guidelines and local laws, multinationals can
minimise disputes during audits.

Additionally, engaging in early dialogue with
revenue authorities, such as Advance Pricing
Agreements (APAs), can provide certainty
on tax treatment. In Oracle’s case, proactive
use of MAP or APA mechanisms might have
resolved the classification issue before it
escalated to litigation.

DOWNLOAD FREE BOOK

TAXINTELLIGENCE: THE 7 HABITUAL TAX MISTAKES MADE BY COMPANIES

Tax Intelligence: The 7 Habitual Tax Mistakes Made by Companies” by Dr. Daniel N. Erasmus is a must-read for
businesses seeking to navigate the intricate world of tax compliance and risk management. By highlighting
common pitfalls and offering strategic solutions, Erasmus equips companies with the knowledge to improve
their tax practices and secure financial stability.
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"REVENTATIVE

MEASURES TO AVOID SIMILAR CASES

TAXSTEERING COMMITTEE

Establishing a tax steering committee can « Review all significant cross-border

help ensure that tax policies are aligned transactions before they are executed.

with the broader business strategy and that « Ensure that tax decisions are made in the

transactions are vetted for both commercial context of overall business objectives, not

and tax implications. A tax steering committee solely for tax savings.

can: « Monitor changes in international tax laws
to ensure ongoing compliance and avoid
disputes like this case.

DOWNLOAD FREE E-BOOK

DRIVING TAX COMPLIANCE: THE ESSENTIAL ROLE OF THE TAX STEERING COMMITTEE

The eBook “Driving Tax Compliance: The Essential Role of a Tax Steering Committee” by Prof. Dr. Daniel N.
Erasmus, Renier van Rensburg, and Gilbert Ferreira, emphasizes the critical importance of establishing a Tax
Steering Committee (TSC) within multinational corporations to ensure tax compliance and manage tax-related
risks effectively.

OCTOBER 2024 : AUSTRALIA vs ORACLE | 21



INTERNATIONAL TAX

CASE SUMMARY

ACADEMY OF TAX LAW

Copyright © 2024/2025
International Institute for Tax and Finance Ltd (I/I/T/F) Academy of Tax Law

This publication was accurate at time of publishing.
It may be necessary for reasons beyond the control of the organisers to alter the content.



