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Welcome to the Academy of Tax Law’s case and judgment summaries. These 
documents have been carefully curated to support professionals, students, 
and researchers navigating the complex landscape of international tax and 
transfer pricing. At the Academy, we understand that tax law is ever-evolving, 
with key rulings continuously shaping its practice.

Each summary you’ll find here is designed to provide not just the facts, but 
the context and implications of pivotal legal decisions. These case summaries 
are created to serve as a valuable resource for legal teams, multinationals, 
revenue authorities, and academics, offering insights that go beyond the 
surface. Our goal is to ensure you remain informed and prepared, whether 
you are dealing with tax planning, dispute resolution, or risk management.

We believe that knowledge is the foundation of sound decision-making, and 
with these resources, we hope to empower you in your professional journey. 
As you delve into the analysis, remember that staying ahead in tax law requires 
not just understanding the rules but how to apply them in a dynamic, global 
environment.

Thank you for choosing the Academy of Tax Law as your partner in this 
ongoing learning experience.

Sincerely,
Dr. Daniel N Erasmus
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SUMMARY

JUDGEMENT 
SUMMARY

PART 1
Court: 

Case No: 

Applicant: 

Defendant: 

Judgment Date:

Full Judgment: 

View Online:

Supreme Court of Cassation, Italy

26432/2024

ILAPARK ITALIA SPA

Agenzia delle Entrate (Italian Revenue Agency)

10 October 2024

CLICK FOR FULL JUDGMENT

CLICK TO VIEW SUMMARY ONLINE

CASE OVERVIEW
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JUDGMENT 
SUMMARY

KEY POINTS 
OF THE JUDGMENT

The Italy v. Ilapark SPA case brings forward 
critical issues in transfer pricing, specifically the 
appropriateness of the selected transfer pricing 
method for a business entity under Italy’s tax 
framework and its alignment with OECD guidelines. 
Ilapark Italia SPA, an Italian subsidiary within 
the Ilapak Group, was involved in a dispute with 
the Italian Revenue Agency over tax assessments 
concerning intercompany pricing. The core issue 
was whether the chosen TP method accurately 
reflected the “normality” of prices in a manner 
compliant with Italian tax standards.

Ilapark Italia argued that the Comparable 
Uncontrolled Price (CUP) method was the most 
accurate reflection of its arm’s length transactions, 
following the OECD’s preferred hierarchy, which 
typically prioritizes CUP over other methods. The 
Revenue Agency, however, determined that the 
Transactional Net Margin Method (TNMM) was 
more appropriate, given the company’s controlled 
and centralized operations, particularly since 
Ilapark’s activities largely involved manufacturing 
within Italy for distribution to low-risk subsidiaries 
across multiple countries. The Agency contended 
that Ilapark’s pricing framework did not align with 
open-market comparability, making TNMM a better 
option to determine profit margins rather than 
isolated transaction prices.

Four primary grounds of appeal were presented 
by Ilapark. First, it argued an apparent lack of 
thorough examination on the part of the lower 
courts regarding the CUP method’s applicability. 
Second, it claimed that Italian law should recognize 

the OECD’s preference for the CUP method, which 
it argued to be the most relevant method based 
on Ilapark’s transactions. Third, Ilapark contested 
the precedence of EU law over domestic Italian 
tax regulations, seeking alignment with European 
tax standards on TP method preference. Finally, 
the company argued that penalties should be 
recalculated to reflect recent legislative updates, 
which might reduce the taxpayer’s liability.

The Supreme Court of Cassation dismissed Ilapark’s 
first three appeals, maintaining that the Revenue 
Agency’s selection of TNMM was appropriate under 
Italian tax standards. It emphasized that OECD 
guidelines are advisory rather than binding and 
that national standards could reasonably select the 
most applicable TP method based on the specifics 
of the business structure. Additionally, the Court 
highlighted that CUP was inappropriate for Ilapark’s 
centralized production model, where market 
comparability was inherently limited. The decision 
reinforced Italy’s position that OECD guidelines, 
while influential, do not impose a strict hierarchy 
on TP method selection.

However, the Court upheld the fourth appeal 
concerning penalties, agreeing with Ilapark that 
recent legislative changes justified a reassessment. 
The ruling mandates that the case return to the 
Court of Second Instance in Tuscany to reevaluate 
the penalties based on these updates, potentially 
resulting in a recalibrated, lesser penalty. This 
judgment underscores Italy’s approach to OECD 
flexibility in TP cases, prioritizing local regulatory 
frameworks and business specifics.

The Ilapak Group, of which Ilapark Italia SPA 
is a part, operates as a multinational entity 
involved in the manufacturing of packaging 
machinery. Ilapark Italia SPA serves as the 
group’s primary manufacturing arm, while its 
other subsidiaries distribute and market these 
products globally. This structure places Ilapark 
Italia as the central production unit, with low-
risk subsidiaries handling the downstream 
functions of sales and distribution in various 
countries. For the tax year 2008, the Italian 
Revenue Agency identified potential issues in 
the pricing model used by Ilapark for its intra-
group transactions, specifically pointing to 
discrepancies related to royalty payments and 
transfer pricing.

The Revenue Agency argued that the 
transactional framework utilized by Ilapark 
did not accurately capture an arm’s length 
pricing standard, especially as it involved 
significant cross-border transactions within 
a controlled corporate network. According 
to the Italian tax authorities, the use of the 
TNMM was more appropriate for establishing 
taxable income because it focused on the 
profit margins of the transactions rather than 
direct price comparability, which is typically 
harder to validate in cases with centralized 
production and controlled distribution 
channels. This prompted the issuance of a 
tax assessment notice to Ilapark, which the 
company contested, bringing the case to the 
Italian courts.

BACKGROUND
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KEY POINTS 
OF THE JUDGMENT

The Court sided with the Revenue Agency’s 
view that the TNMM method was appropriate, 
rejecting the idea that CUP held a hierarchical 
superiority that the Agency was bound to 
follow. The Court pointed out that, while OECD 
guidelines prioritize CUP as the most direct 
measure of arm’s length price, they do not 
impose an obligatory hierarchy that mandates 
CUP’s application in every instance. In this 
case, the Court found that Ilapark’s centralized 
structure, which is not characteristic of a 
typical open market, rendered TNMM a better 
fit due to its focus on profit margins rather 
than price comparability.

Furthermore, the Court ruled that OECD 
guidelines function as advisory principles 

within the Italian legal framework and do 
not supersede local tax standards. While Italy 
recognizes the OECD’s methodologies for TP 
assessments, the Court clarified that Italian 
tax authorities retain discretion in selecting 
the method most applicable to a taxpayer’s 
specific business conditions. The Court’s 
findings reinforced the need to approach TP 
cases based on the operational realities of 
the business in question rather than rigidly 
applying OECD guidelines. This emphasis on 
business-specific application provides Italian 
tax authorities with the flexibility needed to 
adapt TP methods to various business models, 
further bolstering TNMM as an appropriate 
choice in Ilapark’s case.

COURT FINDINGS

KEY POINTS
OF THE JUDGMENT

CORE DISPUTE

The main issue in the dispute was the 
selection of the TP method. Ilapark argued 
that, according to the OECD guidelines, the 
CUP method should have been the default 
choice for determining the arm’s length price 
in its intra-group transactions, especially 
given the priority placed on CUP within OECD-
recommended practices. CUP is generally 
preferred as it compares prices directly with 
open-market transactions. Ilapark argued 
that the CUP method accurately reflected 
its business operations, which involved 
intercompany sales transactions that could, in 
theory, be compared with similar transactions 
in the open market.

However, the Italian Revenue Agency argued 
that TNMM was the more suitable approach 
given Ilapark’s organizational structure, which 
entailed centralized production in Italy and 
low-risk distribution by subsidiaries abroad. 
This model, according to the Agency, did not 
align with the open-market scenarios that 
CUP requires for proper comparability. The 
TNMM, which evaluates profit margins rather 
than transaction prices, was therefore applied. 
The Agency also argued that OECD guidelines 
serve only as recommendations within the 
Italian context and do not strictly bind the 
selection of a TP method, especially where 
local laws provide an adequate framework.
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In its ruling, the Court rejected Ilapark’s first 
three appeals, affirming the Italian Revenue 
Agency’s selection of TNMM over CUP and 
dismissing claims that the OECD guidelines 
mandated a hierarchy that Italian tax 
authorities should follow. The Court’s decision 
reinforced that TP method selection in Italy 
could be based on the most appropriate 
fit for the taxpayer’s operational structure, 
even if it diverges from OECD preferences. 
Ilapark’s reliance on the CUP method was 
deemed unconvincing, given the company’s 
unique business model, where centralized 
manufacturing and limited exposure to market 
competition were pivotal considerations.

However, the Court upheld the fourth appeal 
regarding penalties, agreeing with Ilapark’s 
claim that penalties should be recalculated 
under recent Italian legislative amendments. 

This ruling mandates that the penalty 
component of the assessment be sent back 
to the Court of Second Instance, where the 
penalty’s structure would be reassessed in light 
of legislative changes that may reduce Ilapark’s 
liability. This aspect of the ruling underscores 
the Italian judiciary’s responsiveness to recent 
legal developments in tax enforcement and 
suggests that penalties in similar TP cases may 
be recalibrated according to contemporary 
legislative standards.

The outcome has significant ramifications 
for future transfer pricing cases, setting a 
precedent that limits the scope of hypothetical 
impositions by tax authorities. It also serves 
as a cautionary tale for multinationals, 
highlighting the need for thorough planning 
and documentation to withstand scrutiny.

KEY POINTS
OF THE JUDGMENT

OUTCOME

TP METHOD
HIGHLIGHTED (IF ANY)

The case highlighted the application of the 
Transactional Net Margin Method (TNMM) as a 
more suitable approach than the Comparable 
Uncontrolled Price (CUP) method. Due to 
Ilapark’s centralized production and controlled 
intra-group distribution channels, the Italian 
Revenue Agency applied TNMM to reflect 

profitability, aligning better with Ilapark’s 
operations. The Court affirmed that TNMM 
was justified based on Ilapark’s structure, 
and that OECD guidelines did not impose a 
strict hierarchy that made CUP mandatory, 
emphasizing method flexibility under Italian 
tax law.
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The primary contentions were as follows:

1. OECD Hierarchical Preference for CUP: Ilapark 
argued that the OECD guidelines prioritize the CUP 
method as the first-choice TP method, suggesting 
that Italian tax authorities should have selected 
CUP instead of TNMM. The Court rejected this, 
stating that the OECD guidelines serve as advisory 
documents that are not legally binding in Italian 
courts. The choice of method could therefore be 
adapted to suit the taxpayer’s specific structure and 
operations.

2. Precedence of EU Law over Italian Tax Standards: 
Ilapark raised concerns that Italian law did not fully 
comply with EU principles on TP, asserting that the 
agency’s reliance on TNMM over CUP contradicted 
the broader EU framework. However, the Court 
reaffirmed that Italian tax law, as it relates to TP 
method choice, was applicable and not overridden 
by EU regulations, provided no direct conflict 
existed.

3. Recent Legislative Changes on Penalties: The 
fourth appeal sought penalty reduction based on 
new Italian tax legislation, an argument the Court 
upheld. The Court’s decision to remand the penalty 
assessment highlighted a flexible approach to 
evolving tax laws, suggesting that penalties may be 
updated to align with recent legislative standards, 
providing relief where justified.

SIGNIFICANCE

PART 2

MAJOR ISSUES
AREAS OF CONTENTION
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SIGNIFICANCE
FOR MULTINATIONALS

The Court’s decision largely aligns with Italian 
TP jurisprudence, which has historically 
allowed flexibility in applying OECD guidelines 
and emphasizes a case-specific approach to 
TP method selection. By reaffirming the Italian 
Revenue Agency’s discretion to use TNMM 
instead of the OECD’s preferred CUP, the ruling 
supports Italy’s position that OECD guidelines 
are recommendations rather than binding 
mandates. This outcome was anticipated, as 
Italian courts have consistently recognized 
the importance of operational and contextual 
factors in TP cases, prioritizing local tax laws 
and the unique structure of each taxpayer 
over strict adherence to OECD hierarchies.

However, the decision to uphold the fourth 
appeal regarding penalties introduces a more 
nuanced element. Recent Italian tax reforms 
emphasize fairness in penalty assessments, 
encouraging tax authorities to recalibrate 

penalties in line with updated legislative 
guidelines. This part of the judgment could be 
seen as a shift toward more taxpayer-friendly 
enforcement, as it reflects a judicial awareness 
of the evolving Italian legislative landscape 
in tax administration. Some may view this 
as controversial, given that it tempers the 
rigid application of penalties with sensitivity 
to legislative updates, potentially setting a 
precedent for future cases where penalty 
reductions might be argued under similar 
grounds.

In summary, while the method selection 
ruling follows expected Italian TP principles, 
the penalty recalibration reflects Italy’s 
adaptive approach to tax enforcement. The 
case thus offers insights into the flexibility and 
responsiveness of Italian courts in balancing 
established standards with evolving legal and 
regulatory developments.

EXPECTED
OR CONTROVERSIAL?

The Italy v. Ilapark SPA case sends a clear 
message to multinationals operating in Italy on 
the importance of aligning TP documentation 
with both OECD recommendations and 
specific Italian tax expectations. The Court’s 
decision to uphold TNMM highlights that MNEs 
must carefully consider the unique aspects of 
their operational structure when determining 
the appropriate TP method for intra-group 
transactions. For businesses with centralized 
production and low-risk distribution networks, 
like Ilapark, using profit-based methods such 
as TNMM may be more defensible under 
Italian law, even if the OECD guidelines would 
traditionally suggest CUP.

This ruling also signals to MNEs that Italian 
tax authorities hold significant discretion in 
TP method selection. As OECD guidelines 
are not binding, multinationals cannot solely 

rely on their provisions as a compliance 
shield. Instead, they must ensure that their 
TP methodologies meet Italian regulatory 
standards, which emphasize practical, 
business-specific applications over strict 
guideline adherence. This calls for robust 
documentation that justifies method selection 
based on operational realities, allowing Italian 
tax authorities and courts to understand the 
rationale behind the method chosen.

The Court’s stance on penalties further 
underscores the importance of compliance. 
Given recent reforms, MNEs should stay 
updated on Italian tax legislation and consider 
the potential for penalty recalibration under 
new laws. Proactively engaging with local 
tax experts is essential for navigating Italy’s 
complex TP environment, where both 
compliance and adaptability are key.
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RELEVANT CASES

GENERAL MOTORS VS ACIT (INDIA)
This case mirrors the Ilapark judgment in several ways. Both cases involved a centralized operational 
model within a multinational group, where profit margins were deemed more reflective of arm’s length 
principles than direct price comparisons. The court’s emphasis on operational specifics over OECD guideline 
hierarchy in General Motors provides a comparable context, reinforcing the perspective that the method 
most closely aligned with the taxpayer’s structure takes precedence over rigid guideline adherence.

CLICK HERE TO READ THE CASE SUMMARY

LEXEL AB VS SKATTEVERKET
The Lexel case aligns closely with Ilapark, as both cases dealt with a taxpayer’s appeal to EU or OECD 
standards to justify a preferred TP method. The Swedish court’s affirmation of local tax authority discretion 
highlights a trend within EU countries that balances adherence to international guidelines with national 
tax law sovereignty. This outcome reinforces that, like Italy, other EU member states may prioritize local 
standards in TP cases, even when OECD or EU guidelines would suggest an alternative method.

CLICK HERE TO READ THE CASE SUMMARY

X BV VS NETHERLANDS
Similar to the Ilapark case, the court in X Holding recognized that OECD guidelines do not impose an 
obligatory TP method hierarchy, emphasizing that local tax authorities may select methods most reflective 
of a taxpayer’s circumstances. Both cases underscore the importance of adapting TP assessments to align 
with a company’s structure rather than strictly adhering to international guidelines, providing a basis for 
Italian and Dutch revenue authorities to apply profit-based methods where applicable.

CLICK HERE TO READ THE CASE SUMMARY

For revenue services, the Ilapark case 
reinforces the importance of flexibility in TP 
method selection, especially within controlled, 
centralized business structures that lack direct 
open-market comparability. This decision 
underscores that Italian tax authorities are not 
strictly bound by OECD guideline hierarchies, 
supporting their discretion to choose TP 
methods most aligned with a taxpayer’s 
operational characteristics. The Court’s 
validation of the Revenue Agency’s choice 
of TNMM over CUP in this case confirms the 
latitude Italian authorities have to consider 
each taxpayer’s specific business structure 
when making assessments.

This ruling also strengthens the Italian 
Revenue Agency’s ability to apply TP methods 
that emphasize profit margins over direct 
price comparability, particularly when 
dealing with taxpayers that operate with 

reduced risk in controlled environments. 
The outcome encourages Italian revenue 
services to continue focusing on operationally 
appropriate TP methods, ensuring that 
assessments reflect the unique nature of each 
taxpayer’s activities.

Additionally, the Court’s acceptance of Ilapark’s 
penalty recalibration request highlights an 
evolving approach to enforcement within 
Italian revenue services. By acknowledging 
recent legislative changes in penalty 
calculations, the ruling promotes fairness and 
flexibility in tax administration, suggesting 
that revenue services should remain sensitive 
to regulatory updates. For future TP disputes, 
this aspect of the judgment may encourage 
Italian revenue authorities to consider timely 
legislative changes when assessing penalties, 
providing more equitable outcomes aligned 
with current legal standards.

SIGNIFICANCE
FOR REVENUE SERVICES
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ENGAGING EXPERTS

PREVENTION

PART 3 Engaging with tax lawyers is crucial for 
multinational enterprises (MNEs) to navigate 
the complex landscape of international tax 
compliance and minimize exposure to risks. 
Tax laws and regulations vary significantly 
across jurisdictions, and tax authorities are 
increasingly collaborating globally to enforce 
compliance. Tax lawyers provide MNEs 
with strategic guidance tailored to specific 
jurisdictions, ensuring that transactions 
and tax structures align with both local and 
international tax laws.

One of the primary advantages of consulting 
tax lawyers is their expertise in safeguarding 
sensitive information under legal professional 
privilege, especially in cross-border contexts. 
This confidentiality is essential for MNEs, as 
it allows open communication with legal 
counsel, protecting strategic tax planning 
discussions from disclosure to tax authorities. 
Tax lawyers are also well-versed in complex 
anti-avoidance laws, transfer pricing 

regulations, and disclosure obligations, which 
vary across jurisdictions but significantly 
impact MNEs.

Moreover, tax lawyers play a vital role 
in risk management, advising MNEs on 
compliance strategies and helping establish 
robust tax governance frameworks. With 
proactive legal advice, MNEs can adopt 
preventative measures—such as setting up 
a tax steering committee or implementing a 
tax risk management process—that help in 
identifying, managing, and mitigating tax risks 
before they escalate into costly disputes or 
reputational issues.

In an environment where global tax 
regulations are continually evolving, engaging 
tax lawyers allows MNEs to stay compliant and 
responsive to regulatory changes, reducing 
potential risks while upholding best practices 
in tax transparency and governance.
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PREVENTATIVE
MEASURES TO AVOID SIMILAR CASES

PREVENTATIVE 
MEASURES TO AVOID SIMILAR CASES

Implementing a comprehensive tax risk 
management process is essential to identify, 
assess, and mitigate tax risks associated 
with cross-border transactions. This process 
should involve:

• Regular reviews of intra-group transactions 
to ensure they have genuine economic 
substance.

• Proactive engagement with tax authorities 
to seek clarity on the application of anti-
abuse rules.

• Thorough documentation of the business 
rationale for each transaction to support 

Establishing a tax steering committee can 
help ensure that tax policies are aligned 
with the broader business strategy and that 
transactions are vetted for both commercial 
and tax implications. A tax steering committee 
can:

• Review all significant cross-border 
transactions before they are executed.

• Ensure that tax decisions are made in the 
context of overall business objectives, not 
solely for tax savings.

• Monitor changes in international tax laws 
to ensure ongoing compliance and avoid 
disputes like the X BV case.

TAX STEERING COMMITTEETAX RISK MANAGEMENT PROCESS

DOWNLOAD FREE E-BOOK

DRIVING TAX COMPLIANCE: THE ESSENTIAL ROLE OF THE TAX STEERING COMMITTEE

The eBook “Driving Tax Compliance: The Essential Role of a Tax Steering Committee” by Prof. Dr. Daniel N. 
Erasmus, Renier van Rensburg, and Gilbert Ferreira, emphasizes the critical importance of establishing a Tax 
Steering Committee (TSC) within multinational corporations to ensure tax compliance and manage tax-related 
risks effectively.

https://support.academyoftaxlaw.com/product/essential-role-of-the-tax-steering-committee/

DOWNLOAD FREE BOOK

TAX INTELLIGENCE: THE 7 HABITUAL TAX MISTAKES MADE BY COMPANIES

Tax Intelligence: The 7 Habitual Tax Mistakes Made by Companies” by Dr. Daniel N. Erasmus is a must-read for 
businesses seeking to navigate the intricate world of tax compliance and risk management. By highlighting 
common pitfalls and offering strategic solutions, Erasmus equips companies with the knowledge to improve 
their tax practices and secure financial stability.

https://support.academyoftaxlaw.com/product/tax-intelligence-by-prof-dr-daniel-n-erasmus/
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