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Welcome to the Academy of Tax Law’s case and judgment summaries. These
documents have been carefully curated to support professionals, students,
and researchers navigating the complex landscape of international tax and
transfer pricing. At the Academy, we understand that tax law is ever-evolving,
with key rulings continuously shaping its practice.

Each summary you’ll find here is designed to provide not just the facts, but
the context and implications of pivotal legal decisions. These case summaries
are created to serve as a valuable resource for legal teams, multinationals,
revenue authorities, and academics, offering insights that go beyond the
surface. Our goal is to ensure you remain informed and prepared, whether
you are dealing with tax planning, dispute resolution, or risk management.

We believe that knowledge is the foundation of sound decision-making, and
with these resources, we hope to empower you in your professional journey.
Asyoudelveintotheanalysis,remember that stayingahead in tax law requires
not just understanding the rules but how to apply them in a dynamic, global
environment.

Thank you for choosing the Academy of Tax Law as your partner in this
ongoing learning experience.

Sincerely,
Dr. Daniel N Erasmus
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PART 1

SUMMARY

Court:
Case No:
Applicant:

Defendant:

Judgment Date:

Full Judgment:

View Online:

JUDGEMENT
SUMMARY

CASE OVERVIEW

The Supreme Court of Appeal of South Africa
1307/2022

Christoffel Hendrik Wiese and Others

Commissioner for the South African Revenue Service
12 July 2024

CLICK FOR FULL JUDGMENT

CLICKTO VIEW SUMMARY ONLINE
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JUDGMENT

SUMMARY

The Supreme Court of Appeal of South Africa
(SCA) dismissed the appeal by Christoffel
Hendrik Wiese and others in their dispute
with SARS over the recovery of a tax debt.
The appellants had challenged SARS’s
interpretation and application of section
183 of the Tax Administration Act (TAA),
which imposes liability on third parties who
knowingly assist in dissipating a taxpayer’s
assets to obstruct tax collection.

The case arose from a 2007 restructuring
by Energy Africa, which triggered potential
liabilities for capital gains tax (CGT) and
secondary tax on companies (STC). Before
assessments were issued, Energy Africa
transferred its only valuable asset—a loan
account worth R216.6 million—as a dividend
in specie, rendering itself insolvent. SARS
argued this action was intended to evade
paying taxes.

The appeal centered on two questions:

1. Whether a “tax debt” must be assessed
and due at the time of asset dissipation
under section 183.

2. Whether evidence obtained during a
section 50 inquiry under the TAA was
admissible in subsequent proceedings.

The court held that tax debts arise upon the
occurrence of a taxable event, independent
of assessment. Assessments merely confirm
and quantify pre-existing liabilities. It
also ruled that section 56(4) of the TAA
allows evidence from inquiries to be used
in subsequent proceedings, subject to
safeguards.

The judgment reaffirms SARS’s enforcement
powers, clarifies the scope of third-party
liability, and underscores the importance
of proactive compliance by taxpayers and
associated parties.
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The dispute originated from a 2007
restructuring transaction involving Energy
Africa, which sold a subsidiary to a connected
party, triggering potential tax liabilities for CGT
and STC.However, EnergyAfricadidnotdeclare
these liabilities in its returns. A subsequent
SARS audit identified discrepancies, and in
2012, SARS issued revised assessments for
CGT (R453 million) and STC (R487 million),
including penalties.

Kt

°0

OF THE JUDGMENT

BACKGROUND

Before these assessments were finalized,
Energy Africa transferred its sole valuable
asset—a loan account worth R216.6 million—
to its parent company as a dividend in
specie, effectively leaving no assets to satisfy
the potential liabilities. The company was
liguidated shortly after.

SARS invoked section 183 of the TAA to hold
the appellants jointly and severally liable,
arguing they knowingly facilitated asset
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KEY PO

OF THE JUDGMENT

CORE DISPUTE

The central issue was whether a “tax debt”
under section 183 of the TAA requires an
assessed liability at the time of the alleged
asset dissipation. The appellants argued that
no tax debt could exist without an assessment,
contending that liability arose only after SARS
issued the assessments.

SARS countered that tax liability arises upon
the occurrence of a taxable event, such as
the sale of a subsidiary or the declaration
of a dividend, and that assessments merely

N TS

quantify and confirm pre-existing obligations.
SARS maintained that allowing third parties to
escape liability based on assessment timing
would defeat the purpose of section 183.

Additionally, the appellants challenged the
admissibility of evidence obtained during
a section 50 inquiry, arguing it breached
confidentiality provisions and procedural
fairness. SARS argued that section 56(4)
expressly permits the use of such evidence in
civil proceedings.
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The SCA ruled in SARS’s favour, concluding
that:

1. Tax liabilities arise by operation of law
upon a taxable event, independent of
assessment. Assessments only quantify
and confirm liabilities, making them
enforceable.

2. Section 183’s reference to “tax debt”
encompasses liabilities  triggered by
taxable events, regardless of whether they
have been formally assessed at the time of
dissipation.

Kt
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OF THE JUDGMENT

COURT FINDINGS

The courtemphasized that requiring assessed
liabilities at the time of dissipation would
undermine section 183’s purpose, allowing
third parties to obstruct tax recovery with
impunity.

Regarding evidence admissibility, the court
held that section 56(4) of the TAA explicitly
permits SARS to use inquiry evidence in
subsequent proceedings, provided safeguards
are observed. It rejected the appellants’
argument that this violated confidentiality
provisions, noting that the TAA allows limited
disclosure under specific circumstances.
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KEY PO

OF THE JUDGM

ENT

OUTCOME

The Supreme Court of Appeal (SCA)
dismissed the appeal, reaffirming SARS’s
ability to recover tax debts from third parties
who knowingly assist in asset dissipation to
obstruct tax collection. The court clarified
that tax liabilities arise upon the occurrence of
taxable events,independent of the issuance of
assessments. It emphasized that assessments
merely confirm and quantify pre-existing
obligations, making them enforceable but not
creating the underlying liability.

The court validated SARS’s interpretation
of section 183 of the TAA, concluding that
it applies to anticipated tax debts that arise
from taxable events, even if assessments are
issued after the dissipation of assets. This
decision strengthens SARS’s enforcement
tools, ensuring that third parties cannot evade
liability by timing asset transfers to precede
assessments. The judgment aligns with the
broader purpose of the TAA to safeguard tax

N TS

revenue and prevent evasion strategies.

On the question of evidence admissibility,
the court upheld the high court’s ruling
that transcripts from section 50 inquiries
are admissible in subsequent proceedings
under section 56(4) of the TAA. The SCA
noted that confidentiality provisions are not
absolute and allow for limited disclosure
when necessary for enforcement actions. This
reinforces the importance of transparency in
tax administration while balancing taxpayer
rights with SARS’s mandate to collect taxes.

Costs were awarded to SARS, including
the costs of two counsel, highlighting the
complexity and significance of the issues
at stake. This ruling not only clarifies the
application of section 183 but also sets
a precedent for holding third parties
accountable for actions that obstruct tax
compliance.
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PART 2

SIGNIFICANCE
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MAJOR ISSUE

AREAS OF CONTENTION

Timing of Tax Debt

A primary contention was whether section 183 of the TAA requires a tax
debt to be assessed and due at the time of asset dissipation. The appellants
argued that no tax debt existed when Energy Africa transferred its sole asset,
as assessments were issued later. They claimed that without an assessed
liability, section 183 could not impose third-party liability. SARS countered
that tax debts arise from taxable events, such as asset sales or dividend
declarations, and assessments only quantify these pre-existing liabilities.

Admissibility of Inquiry Evidence

The appellants challenged the use of transcripts from a section 50 inquiry
in court, arguing that such evidence violated confidentiality and fairness
provisions under the TAA. They asserted that allowing SARS to use this
evidence in subsequent civil proceedings undermined taxpayer rights. The
court rejected this argument, holding that section 56(4) permits such use,
provided constitutional safeguards are observed.

Retrospective Liability

The appellants raised concerns about the retrospective application of
section 183, claiming it exposed third parties to liability for actions taken
without knowledge of a pending assessment. They argued this interpretation
created legal uncertainty and placed an undue burden on third parties
involved in transactions with taxpayers. The court dismissed these concerns,
emphasizing that liability under section 183 applies only when third parties
knowingly assist in asset dissipation with the intent to obstruct tax recovery.
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-XPECTED

OR CONTROVERSIAL?

The decision was expected in light of SARS’s
longstanding approach to tax enforcement
and the purposive interpretation of the TAA.
The court’s ruling aligns with established
principles that tax liability arises from taxable
events rather than assessments, supporting
SARS’s ability to pursue retrospective claims.

However, the judgment is not without
controversy. Byaffirmingthebroadapplication
of section 183, the court effectively places
significant accountability on third parties
involved in transactions with taxpayers.
Critics argue that this creates legal uncertainty
for third parties who may lack full knowledge
of a taxpayer’s liabilities or intentions.
The retrospective nature of liability under
section 183 could expose innocent parties
to risks, particularly in complex, high-value
transactions.

Additionally, the court’s validation of
section 50 inquiry evidence in subsequent
proceedings raises questions about the
balance between taxpayer confidentiality
and SARS’s enforcement powers. While the
decision strengthens SARS’s investigative
and enforcement toolkit, it may be viewed as
encroachingon taxpayerrightsand procedural
fairness.

Despitetheseconcerns,therulingunderscores
the importance of robust compliance
frameworks for taxpayers and third parties
alike. By holding third parties accountable,
the court aims to deter asset dissipation
strategies designed to evade tax obligations.
For SARS, the judgment enhances its ability
to secure tax revenue, making it a significant
but contentious precedent in South African
tax law.

SIGNIFICANCE

For multinationals, this case highlights the
critical importance of maintaining robust tax
compliance frameworks and monitoring the
tax implications of corporate transactions.
Tax liabilities can arise upon the occurrence
of taxable events, such as restructuring or
the declaration of dividends, even if formal
assessments are issued later. This ruling
places additional scrutiny on the timing and
structuring of transactions to ensure they
do not inadvertently create exposure under
section 183.

Proactive measures, such as detailed
transaction documentation, clear
intercompany  agreements, and  early

engagement with tax authorities, are
essential. These steps can help multinationals
identify potential liabilities and address them
before they escalate into disputes. Internal
oversight mechanisms, including tax steering

FOR MULTINATIONALS

committees, can ensure compliance with local
tax laws and safeguard against unintentional
breaches.

The judgment also emphasizes the need for
multinationals to assess the actions of their
subsidiaries and associated third parties. A
failure to monitorsuch activities could resultin
liability under section 183 for actions deemed
to obstruct tax recovery. By fostering a culture
of transparency and cooperation with tax
authorities, multinationals can reduce the risk
of disputes and associated penalties.

This case serves as a warning that SARS
and other revenue authorities are willing to
pursue aggressive enforcement strategies.
Multinationals must prioritize  tax  risk
management to mitigate financial and
reputational risks, especially in jurisdictions
with complex tax regimes like South Africa.
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SIGNIFICANCE

FOR REVENUE SERVICES

The judgment significantly enhances the
enforcement powers of revenue services,
particularly in combating tax evasion through
asset dissipation. By clarifying that tax
liabilities arise from taxable events rather
than assessments, the court has strengthened
SARS’s ability to act retrospectively and hold
third parties accountable under section 183 of
the TAA.

This decision deters taxpayers and third
parties from engaging in strategies designed
to obstruct tax recovery. By imposing liability
on those who knowingly assist in asset
dissipation, the judgment reinforces the
importance of maintaining transparency
and compliance during transactions. SARS’s
ability to use section 50 inquiry evidence in
subsequent proceedings further bolsters

its investigative capabilities, enabling it to
uncover and address complex tax evasion
schemes.

For revenue services, the ruling provides a
precedent to pursue similar cases and recover
revenue that might otherwise be lost. It also
sends a clear message that tax compliance
is non-negotiable and that evasion, whether
direct or facilitated by third parties, will be
met with stringent enforcement measures.

The case underscores the need for revenue
authorities to maintain robust investigative
frameworks and legal expertise to address
evolving tax avoidance strategies. By
leveraging tools like section 183, SARS can
enhance its efficiency in securing tax revenue,
contributing to fiscal sustainability.

VAN T CASES

SINGH VS CSARS

This case relates to Wiese v CSARS by establishing that tax liabilities arise upon the occurrence of taxable
events, not upon the issuance of assessments. It supports the principle in Wiese that a “tax debt” exists
as a legal obligation regardless of whether it has been quantified through assessment. Singh clarified that
liabilities can be enforceable even if under dispute, aligning with the retrospective nature of liability in
Wiese. The decision in Singh bolstered SARS’s argument in Wiese that section 183 applies to anticipated
tax debts. Both cases underline the distinction between liability and the procedural step of assessment.

MEDTRONIC VS CSARS

The Medtronic case clarified that tax assessments merely confirm and quantify pre-existing liabilities,
echoing the ruling in Wiese that liabilities arise from taxable events. It reinforced the principle that
assessments are not required for liabilities to be enforceable, directly supporting SARS’s interpretation of
section 183 in Wiese. Medtronic also upheld the retrospective application of tax liabilities, a key element in
Wiese. Both cases highlight SARS’s broad powers to recover tax debts, even when they are quantified after
the taxable event. Together, they emphasize the proactive responsibilities of taxpayers and third partiesin
managing tax obligations.

NAMEX VS CSARS

Namex emphasized SARS’s ability to recover liabilities that predate formal assessments, directly aligning
with the findings in Wiese. It clarified that the issuance of an assessment is not necessary for the existence
of a tax debt, reinforcing SARS’s argument that liabilities arise by law upon taxable events. The case
validated the principle that liability is triggered independently of administrative procedures, as applied in
Wiese. Both cases address SARS’s enforcement mechanisms and the responsibilities of taxpayers to meet
obligations even before assessments are finalized. They also demonstrate the statutory preference SARS
holds in recovering unpaid tax debts.
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PART 3

PREVENTION
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Engaging tax experts is essential for
multinational enterprises (MNEs) and other
entities to navigate complex tax compliance
challenges and avoid disputes like those in
Wiese v CSARS. Tax laws and regulations, such
as the Tax Administration Act (TAA), involve
intricate provisions that require specialized
expertise to interpret and apply accurately.
Tax experts play a vital role in ensuring that
businesses understand their obligations,
particularly in  high-stakes transactions
involving asset restructures, dividends, and
cross-border dealings.

Tax professionals can assist in several key
areas. First, they provide strategic advice on
structuring transactions to minimize tax risk
while complying with the law. For example, in
cases like Wiese, experts could have helped
identify the potential tax liabilities arising from
the restructuring of Energy Africa and advised
on measures to address them proactively.
Second, tax advisors ensure accurate and
timely filing of returns, helping businesses
avoid underreporting or late submission
that could attract penalties or retrospective
assessments.

Additionally, experts can assist in preparing

-NGAGING EXPERTS

robust documentation to substantiate
a company’s tax positions, especially in
the context of transfer pricing and asset
valuations. This documentation is critical in
defending against audits or disputes initiated
by tax authorities. Tax professionals also act
as intermediaries during engagements with
revenue authorities, ensuring that disputes
are resolved efficiently and in compliance
with legal procedures.

The Wiese case highlights the significant
consequences of non-compliance, not only
for the primary taxpayer but also for third
parties who may inadvertently become
liable. Engaging tax experts mitigates these
risks by ensuring compliance at every stage
and providing clear guidance on potential
liabilities. By involving professionals early,
businesses can minimize the likelihood of
disputes, avoid costly litigation, and maintain
their reputation for compliance and ethical
practices.

Ultimately, the value of tax expertise lies not
only in mitigating risks but also in fostering
a culture of compliance and transparency,
which is essential in today’s globalized and
highly regulated business environment.
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PREVENTATIVE

MEASURES TO AVOID SIMILAR CASES

TAX RISK MANAGEMENT PROCESS

To avoid disputes like those in Wiese v CSARS,
businesses must adopt proactive preventative
measures. A robust tax risk management
framework is essential, including the
establishment of a Tax Steering Committee to
oversee tax compliance and align strategies
with current legislation. This committee
ensures that risks are identified and mitigated
early.

Regular internal tax audits help detect and
address discrepancies before external audits,
reducing the likelihood of disputes. Seeking

advance tax rulings for complex transactions
provides clarity on tax implications and
prevents misunderstandings with authorities.

Businesses should also invest in training
programs to enhance staff awareness of tax
compliance requirements, fostering a culture
of accuracy and accountability.

Maintaining comprehensive and transparent
documentation supports compliance efforts
and strengthens the company’s position in
audits or disputes.

DOWNLOAD FREE BOOK

TAXINTELLIGENCE: THE 7 HABITUAL TAX MISTAKES MADE BY COMPANIES

Tax Intelligence: The 7 Habitual Tax Mistakes Made by Companies” by Dr. Daniel N. Erasmus is a must-read for
businesses seeking to navigate the intricate world of tax compliance and risk management. By highlighting
common pitfalls and offering strategic solutions, Erasmus equips companies with the knowledge to improve
their tax practices and secure financial stability.
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"REVENTATIVE

MEASURES TO AVOID SIMILAR CASES

TAXSTEERING COMMITTEE

Establishing a tax steering committee can « Review all significant cross-border

help ensure that tax policies are aligned transactions before they are executed.

with the broader business strategy and that « Ensure that tax decisions are made in the

transactions are vetted for both commercial context of overall business objectives, not

and tax implications. A tax steering committee solely for tax savings.

can: « Monitor changes in international tax laws
to ensure ongoing compliance and avoid
disputes like this case.

DOWNLOAD FREE E-BOOK

DRIVING TAX COMPLIANCE: THE ESSENTIAL ROLE OF THE TAX STEERING COMMITTEE

The eBook “Driving Tax Compliance: The Essential Role of a Tax Steering Committee” by Prof. Dr. Daniel N.
Erasmus, Renier van Rensburg, and Gilbert Ferreira, emphasizes the critical importance of establishing a Tax
Steering Committee (TSC) within multinational corporations to ensure tax compliance and manage tax-related
risks effectively.
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